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RAIL SAFETY NATIONAL LAW (WA) BILL 2014 
Consideration in Detail 

Resumed from 25 November. 

Clause 9: Terms used — 
Debate was adjourned after clause 8 had been agreed to. 

Mr B.S. WYATT: We pick up from where we left off last night. I confirm that clause 9 goes from line 1, 
page 8, “Part 3—Local provisions for alcohol and drug testing”, through to line 5 of page 10, “practitioner, 
registered nurse or analyst, as the case may be”. 

Mr D.C. Nalder: Correct. 

Mr B.S. WYATT: Excellent. I do not have many questions, but I have a question on drug screening. The 
definitions in this clause refer to “drug screening test” and “prohibitive drugs” et cetera. In light of some of the 
conversations we had last night about handing over responsibility for prosecution under the act to the 
South Australian jurisdiction, is this space around driving or operating under the influence still very much the 
domain of our Road Traffic Act and not the South Australian act? 

Mr D.C. NALDER: It is prescribed under the Rail Safety National Law. It is in conjunction with the 
Road Traffic Act. It mirrors the Road Traffic Act—that is better language. 

Mr B.S. Wyatt: The WA Road Traffic Act? 

Mr D.C. NALDER: Yes, the WA Road Traffic Act. The prosecution remains in WA. 

Clause put and passed. 
Clause 10: Using breath sample to find blood alcohol content — 
Mr B.S. WYATT: Can the minister confirm that clause 10 goes from line 7 on page 10 through to line 25 on 
page 10, finishing with “subsection (1)”? 

Mr D.C. Nalder: Correct. 

Mr B.S. WYATT: I note that clause 10(1) states — 

For the purposes of this Part and the Rail Safety National Law (WA) section 128, if the concentration of 
alcohol in a rail safety worker’s breath is a particular number of grams of alcohol per 210 litres … 

It goes on; I will not read it all out. Does this change the current stipulations? 

Mr D.C. Nalder: Do you mean for cars? 

Mr B.S. WYATT: No; for rail safety workers. 

Mr D.C. Nalder: No. 

Mr B.S. WYATT: Are we changing anything in the current legislation or safety standards? 

Mr D.C. Nalder: No. 

Mr B.S. WYATT: I wanted to get that on the record; thank you. 

Is that already a national standard around the country or are other states coming to our standard? 

Mr D.C. NALDER: This is a local provision; it is not replicating a national standard. We are maintaining our 
own standards within this manner. This mirrors the Road Traffic Act. 

Mr B.S. WYATT: I understand that. Following on from our conversation last night on clause 7, “No double 
jeopardy”, could somebody in another jurisdiction who may have a higher number of grams of alcohol per 
210 litres than we do be prosecuted or convicted of an offence that substantially corresponds to the WA offence? 
An outside jurisdiction may have a lower standard than Western Australia around alcohol and therefore we could 
not prosecute. 

Mr D.C. NALDER: The zero standard is common across all jurisdictions at the moment, but at the end of the 
day, to answer the member’s question more correctly, the offence will occur in the jurisdiction in which it 
transpires. Therefore, if it occurs in WA, it will be prosecuted under WA rules. If it occurs in South Australia, it 
will be prosecuted under South Australian rules. However, they are all operating on zero alcohol at this time 
anyway. 

Clause put and passed. 
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Clause 11: Preliminary breath test or breath analysis — 
Mr B.S. WYATT: Can the minister confirm that clause 11 goes from line 26 on page 10 through to line 3 on 
page 11, finishing “section 126(3)”? 

Mr D.C. Nalder: Yes. 

Clause put and passed. 

Clause 12: When breath test or breath analysis may be required — 
Mr B.S. WYATT: Can the minister confirm that clause 12 goes from line 4 on page 11 through to line 15, 
finishing with subsection (2), which states — 

Subsection (1) is subject to sections 13 to 15. 

Mr D.C. Nalder: Correct. 

Clause put and passed. 

Clause 13: Rail safety worker not obliged to comply with requirement in certain circumstances — 
Mr B.S. WYATT: Before I ask a specific question about this, I will ask my usual question: can the minister 
confirm that clause 13 goes from line 16 on page 11 through to line 5 on page 12, finishing “completed the work 
shift”? 

Mr D.C. Nalder: Correct. 

Mr B.S. WYATT: This obviously deals with hours worked. Clause 13 states — 

(1) A rail safety worker who is still on railway premises after carrying out rail safety work is not 
obliged to comply with a requirement made under the Rail Safety National Law (WA) … if — 

(a) the worker is not involved in a prescribed notifiable occurrence; and 

(b) more than 12 hours have passed since the worker carried out the work. 

I am curious about this. Can the minister provide an example and the reason why this clause is in the bill? 

Mr D.C. NALDER: It is an agreement with WA Police to allow an authorised person to attend an incident in 
a regional or remote area. 

Mr B.S. Wyatt: What is anticipated when the bill states that a rail safety worker is not obliged to comply with 
a requirement? What sort of requirement are we releasing them from—all requirements? 

Mr D.C. NALDER: The requirement to provide a breath test. 

Clause put and passed. 

Clause 14: Authorised person must not make requirement in certain circumstances — 
Mr B.S. WYATT: Can the minister confirm some of these lines through to “Division 4 — Blood samples” on 
page 15? 

Mr D.C. Nalder: Clause 14 starts at line 6 on page 12. 

Mr B.S. WYATT: At the bottom of page 13, line 31, are the words “drug is present in the worker’s body; or”. 

Mr D.C. Nalder: Yes. 

Mr B.S. WYATT: At line 31 on page 14 are the words “involved in the occurrence; or”. 

Mr D.C. Nalder: Correct. 

Mr B.S. WYATT: At line 18 on page 15 are the words “or urine analysis”. 

Mr D.C. Nalder: Yes. 

Mr B.S. WYATT: Those are clauses 14 through to 22, which I do not have any specific questions about. 

Clause put and passed. 
Clauses 15 to 23 put and passed. 

Clause 24: Provision of blood sample — 
Mr B.S. WYATT: Clause 24(1) states — 

An authorised person’s power under the Rail Safety National Law (WA) section 127 to require a rail 
safety worker to submit to a blood test … is subject to this Division. 
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There is another subclause, subclause (2). Is this bringing in a different standard or a different process than we 
currently use in this space? 

Mr D.C. Nalder: No. 

Mr B.S. WYATT: Is the provision of blood samples similar to what we just dealt with—breath tests—whereby 
the current standard is effectively being entrenched in this bill? 

Mr D.C. Nalder: Correct. 

Clause put and passed.  
Clause 25: Blood sample after preliminary breath test or breath analysis requirement — 
Mr B.S. WYATT: I just wish to confirm again that this clause starts on line 4, page 16 of the bill, and continues 
to line 28, concluding with the words “section 14”. 

Mr D.C. NALDER: That is correct. 

Mr B.S. WYATT: Clause 25(1) states — 

If a rail safety worker who is required by an authorised person to submit to a preliminary breath test or 
breath analysis under section 12, or a further breath analysis under section 16(1), refuses or fails to 
provide a sufficient sample of breath, the authorised person may require the worker to provide a sample 
of the worker’s blood. 

Can the minister outline whether this may resolve all the issues around the blood testing and blood sample 
division—the process upon which that will actually occur? How will the requirement to provide blood take 
place? 

Mr D.C. NALDER: It is the same as what occurs under the Road Traffic Act 1974. The same principle is 
applied there. 
Mr B.S. Wyatt: So there is no difference, and no capacity for the South Australian legislation to impact on that? 
Mr D.C. NALDER: No. We would have to endorse and accept that in this Parliament. 
Clause put and passed. 
Clauses 26 to 28 put and passed. 
Clause 29: Compulsory blood testing following a prescribed notifiable occurrence — 
Mr B.S. WYATT: I confirm with the minister again that we are on line 25 of page 18. The clause concludes at 
line 21 on page 19. 

Mr D.C. Nalder: Yes, that is correct. 

Mr B.S. WYATT: Again, I would like some clarification. The minister may recall that last night we had 
discussions around the role of the Auditor General in Western Australia versus the Auditor-General in 
South Australia. I want to ensure that there are no fetters in what we are doing here in respect of the role of our 
coroner in the circumstances of a death taking place in Western Australia. 

Mr D.C. NALDER: Subclause (3) refers to the Coroners Act 1966. It states — 

If a rail safety worker suffers an injury as a result ... or dies before a sample of blood has been taken, the 
medical practitioner who reports the death under the Coroners Act 1996 section 17 may — 

(a) take a sample of blood ... 

It sort of maintains the provisions that exist. 

Mr B.S. WYATT: There are no fetters on the coroner of Western Australia in this clause or in other parts of the 
bill. 

Mr D.C. Nalder: No. 

Clause put and passed. 
Clause 30 put and passed. 

Clause 31: Use of test or analysis result in court proceedings — 
Mr B.S. WYATT: When we are talking about “court”, are we specifically referring to the Magistrates Court or 
the State Administrative Tribunal? I assume we are not referring to courts or court proceedings in any other 
jurisdiction beyond Western Australia. 

Mr D.C. NALDER: That can be any court in WA. 
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Clause put and passed. 
Clause 32: Calculating BAC at relevant time — 
Mr B.S. WYATT: I just wish to ensure that we are on the same page—that is, page 21, line 1, through to 
line 2 on page 22. 

Mr D.C. Nalder: That is correct. 

Mr B.S. WYATT: This clause goes into specifics in respect of blood alcohol content. Does this change anything 
that is currently in place regarding blood alcohol content? 

Mr D.C. Nalder: No. 

Clause put and passed. 

Clause 33: Evidence by certificate — 
Mr B.S. WYATT: Again, this clause commences on line 3, page 22, and concludes at line 24 on page 23. 

Mr D.C. Nalder: Yes, that is correct. 

Mr B.S. WYATT: I am interested in evidence by a certificate. Actually, I have just answered my question after 
re-reading that, so I do not have a question about clause 33. 

Clause put and passed. 
Clause 34: Reports relating to worker’s refusal or failure to comply with requirement of authorised 
person — 
Mr B.S. WYATT: I misread a key word in the previous clause. When I read it again, it made much more sense. 

With respect to clause 34, it starts on line 26 on page 23, through to line 9 on page 24. 

Mr D.C. Nalder: Yes, finishing with subclause (2)(b), “the Regulator”. That is correct. 

Mr B.S. WYATT: Again, in respect of this clause, it is simply the reporting process when there has effectively 
been a breach of those requirements around blood alcohol. 

Mr D.C. NALDER: It is just to report to an accredited person and the regulator. 
Clause put and passed. 
Clause 35: Protection from personal liability for sample takers and analysts — 
Mr B.S. WYATT: I want to confirm that clause 35 covers lines 10 to 21 on page 24. 
Mr D.C. Nalder: That is correct. 

Clause put and passed. 

Clause 36: Self-incrimination no excuse — 
Mr B.S. WYATT: Presumably, this clause simply deals with those circumstances in which somebody refuses to 
provide a sample on the basis that there may be contents of things in that blood or urine that may incriminate 
them. It concludes at line 4 on page 25. 

Mr D.C. Nalder: That is correct on both counts. 

Clause put and passed. 

Clause 37: Local regulations — 
Mr B.S. WYATT: I am always interested in this because often we pass a very thin skeleton of an act and the 
regulations set out the vast majority of the detail of what we are dealing with. When will the local regulations be 
drafted and tabled for the relevant committee to review?  

Mr D.C. NALDER: The regulations are being drafted right now. It is anticipated that they will be ready for the 
national regulator to commence operations, which is expected to be by mid next year—so between now and mid 
next year is when we anticipate sighting the full regulations. 

Mr B.S. WYATT: Is this something that the public service of Western Australia is doing or is it something 
being done out of South Australia that will then fall to us for our review and approval? I am always curious, 
when creating a national regime, how this works. 

Mr D.C. NALDER: WA does all the regulations. 

Mr B.S. Wyatt: We are not waiting on anything to come out of South Australia? 
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Mr D.C. NALDER: No. 

Clause put and passed. 

Clause 38 and 39 put and passed. 
Clause 40: Accreditation — 
Mr B.S. WYATT: To confirm we are all at the same place, clause 40 commences at line 12 of page 26 through 
to line 22 at page 27. 

Mr D.C. Nalder: Finishing at “commencement day”. 

Mr B.S. WYATT: In respect of accreditation, subclause (2) states — 

A rail transport operator who applies for accreditation under the Rail Safety National Law (WA) in 
respect of transitional railway operations during the period of 3 years beginning on the commencement 
day is, from the time of the application is made until the application is determined, to be taken to hold 
the accreditation. 

Why does accreditation take place from the moment of application and not upon a subsequent decision? Could 
the minister clarify that for me? Maybe I have misunderstood what this subclause is saying. 

Mr D.C. NALDER: This is to cater for existing rail lines that are not currently accredited but are operating 
today in Western Australia and need to be accredited. Where there might be a new requirement for the operator 
to be regulated, given that they already exist and operate, they are basing it on the date of application because 
they already exist; so it is three years from that point. 

Mr B.S. Wyatt: At some point then, obviously, a decision is made. 

Mr D.C. NALDER: A decision is made, but they are already operating. It is for those rail lines that are already 
existing and operating. If they fail accreditation, they would have to cease operating at that point, but they are 
already operating today. The point is that we do not stop them from operating between the application and the 
approval; that is why we have made it from the date of the application. 
Clause put and passed. 
Clause 41: Registration — 
Mr B.S. WYATT: This clause states at subclause (1) “rail infrastructure of a private siding”. I am seeking the 
minister’s confirmation that private sidings are those that are currently registered under the Rail Safety Act 2010, 
which will be the repealed act when this bill passes, and that simply rolls over that registration under this new 
regime? 

Mr D.C. NALDER: That is correct. 

Clause put and passed. 
Clause 42: Police officers continue to be authorised — 
Mr B.S. WYATT: Why do we have to confirm the authorisation of police officers? I do not think there has been 
any specific change to police officers in any other parts of the bill. I seek the minister’s clarification on why this 
needs to be done? 

Mr D.C. NALDER: It continues to recognise that these people are authorised as they were under the previous 
law; that is all. It is a continuation of recognition. 

Clause put and passed. 

Clause 43: Alleged offences against repealed Act — 
Mr B.S. WYATT: The minister will be delighted to know that I am no longer going through every clause by its 
line and page, but I would like to reorientate myself occasionally, which I will do with clause 43 and which 
begins at line 26 on page 28 and finishes with “alleged to have taken place before the commencement day” at 
line 5, page 29. 

Mr D.C. Nalder: Correct. 

Mr B.S. WYATT: I understand what this clause will do: it obviously will not allow someone who has allegedly 
committed an offence under the repealed act not to be prosecuted. I understand that. Can the minister explain the 
purpose of subclause (2)? I do not have my head around the dates that are being referred to. 

Mr D.C. NALDER: This clause provides that if an offence occurred over a period of time before and after the 
Rail Safety Act is repealed, it is taken to have occurred before the Rail Safety National Law commenced. 
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Mr B.S. Wyatt: Therefore, allowing prosecution under the repealed act? 

Mr D.C. NALDER: Yes. 

Mr B.S. Wyatt: Why have we made the decision under the repealed act? 

Mr D.C. NALDER: If acts or omissions occurred prior to the repeal, the act would still be in place. It is more 
likely that the penalties will occur prior to the commencement of the new act. 

Mr B.S. Wyatt: Is that because the offence started under the old regime? 

Mr D.C. NALDER: It is likely to have occurred under the old regime, and it has not been repealed. That seems 
a proper way to approach it. 

Mr B.S. Wyatt: Otherwise, there would effectively be retrospectivity around it. 

Mr D.C. NALDER: That is correct. 

Clause put and passed. 

Clause 44: Notifiable occurrences — 
Mr B.S. WYATT: What is the difference between notifiable occurrences under what we are calling the repealed 
act and under this bill? 

Mr D.C. NALDER: There are no differences between the two—the repealed act and the Rail Safety National 
Law (WA) Bill. 

Mr B.S. Wyatt: There is no occurrence that is notifiable under the repealed act; that therefore does not become 
not notifiable under the new regime. 

Mr D.C. NALDER: That is correct. 
Clause put and passed. 
Clause 45: Notices — 
Mr B.S. WYATT: I have a similar question to the one asked concerning notifiable occurrences. This deals with 
two different forms of notice—an improvement notice and a prohibition notice. I can see what this clause is 
seeking to do—that is, to clear up any ambiguity between the current regime and the regime that will be 
implemented when this bill passes. Is there any difference between what will trigger an improvement notice or a 
prohibition notice between the repealed act and the new regime? 
Mr D.C. NALDER: There is no difference. 
Clause put and passed. 
Clauses 46 to 50 put and passed. 
Clause 51: Various references to “Rail Safety Act 2010” amended — 
Mr B.S. WYATT: I have sought clarification from my learned colleague, and I have no questions on this clause. 
However, because we have just ripped through a few pages of the bill, I will reorientate myself. We are at 
page 33, line 1, “Part 5—Consequential amendments”, concluding at line 16, under “Notes”, which reads 
“Code is subject to Rail Safety National Law (WA) Act 2014”. 

Ms R. SAFFIOTI: In the table at page 33, “Public Transport Authority Act 2003” refers to the definition of 
“train”. Where is the definition of tourism and heritage train in this clause? 

Mr D.C. NALDER: It is not in this clause. 

Clause put and passed. 
Schedule 1: Rail Safety National Law — 
Mr B.S. WYATT: I do not have any questions on the schedule. This is effectively the bill that has gone through 
the South Australian Parliament. 

Mr D.C. Nalder: Correct. 

Mr B.S. WYATT: This is the model legislation that we are now adopting. Last night, we had a discussion about 
how a change would be coming on once this bill came through. 

Mr D.C. Nalder: Yes, once the regulations come through to enforce acts in other parts, such as the 
Public Finance and Audit Act. 

Mr B.S. WYATT: But there will be no change to this? 
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Mr D.C. NALDER: No. 

Schedule put and passed. 

Schedule 2 put and passed. 
Title put and passed. 

Third Reading 

MR D.C. NALDER (Alfred Cove — Minister for Transport) [1.55 pm]: I move — 

That the bill be now read a third time. 

MS R. SAFFIOTI (Swan Hills) [1.55 pm]: I want to make a short contribution to the third reading debate on 
the Rail Safety National Law (WA) Bill 2014. I thank the minister for going through the consideration in detail 
stage last night and today, and I thank the members for Victoria Park, Mirrabooka and Cockburn for assisting me 
in the consideration in detail stage duties. 

Mr B.S. Wyatt: Insightful! 

Ms R. SAFFIOTI: Yes. It was an insightful and very interesting time last night. 

One thing strikes me about this bill. I have used the word “clumsy” to talk about some taxation legislation that 
we have been discussing in this place over the past couple of weeks. It is hard to see a more complex way of 
undertaking this process. I am sure there must have been an easier way to bring a national law into 
Western Australia. It has been argued that states’ rights issues are the reason that we are bringing in mirror 
legislation, and that is fair enough. That is an argument that governments have used for decades—that we 
basically bring in mirror legislation and we do not adopt other pieces of legislation. But, in doing so, we did find 
some inconsistencies and contradictions, in particular with regard to which accountable authorities will have 
jurisdiction in Western Australia. The member for Cannington might be surprised by this, because he is always 
surprised by the quirky elements of legislation — 

Mr B.S. Wyatt: Surprised or intrigued? 

Ms R. SAFFIOTI: Yes, surprised or intrigued. 

Mr B.S. Wyatt: It is amazing what interests the member for Cannington! 

Mr W.J. Johnston: I went to a school graduation last night, so I was very interested in the school graduation. 

Ms R. SAFFIOTI: I know. But the member for Cannington will find it very interesting that the Auditor-General 
of South Australia will have jurisdiction over the new rail regulator in Western Australia. 

Mr B.S. Wyatt: We are giving up our territorial integrity! 

Ms R. SAFFIOTI: Yes, we are giving up our territorial integrity. This bill, which initially was a bill built on 
states’ rights, has quickly descended into a bill under which we are giving a lot of power and a lot of jurisdiction 
to South Australia. We are giving to South Australia not only our goods and services tax revenue, but also the 
oversight role of our regulator—which again surprised me. This bill will go to the upper house, and it will 
probably be referred to the committee in the upper house that is chaired by Hon Kate Doust, and I know that the 
opposition spokesperson for transport will again make a significant contribution to the transport debate in 
Western Australia when he handles this bill in the other place. 

As I have said, we support the bill. Our main concern was for heritage and tourism operators. I am sure that will 
be explored in further detail. We also have a concern about the staff. I understand that the staff employed under 
the current regulator will have three options: leave, and join the commonwealth public service; be seconded; or 
leave—full stop.  

They are the key issues that we have recognised, but, again, it is a bill that we will support. We raise questions 
about the complexity of the bill and some of the quirky outcomes; a particular case in point is the fact that the 
South Australian Auditor-General will be overseeing a Western Australian state institution and tabling its report 
in this Parliament. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 8867.] 
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